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''contents," as used in the contract, included the staves on the right of way ; 
but the company was liable as a common carrier for the staves on the car. 
Cincinnati, N. O. & T. P. Ry. Company v. Saulsbury (1905), — Tenn. — , 
90 S. W. Rep. 624. 

No explanation of the collision being given, negligence is inferable as a 
matter of fact, not of law. Young v. Bransford, 80 Tenn. 234; Sommers, 
Adm'r. v. Mississippi, etc., Ry. Co., 75 Tenn. 201 ; Losee v. Buchanan, 51 
N. Y. 476. A contract exempting a company from liability for negligently 
burning property not on its right of way is void. Griswold v. ///. Central Ry. 
Co., 90 Iowa 265; 3 Elliott, Railroads §1236. So also when the contract 
respects goods received by it as a common carrier. Hartford Fire Ins. Co. 
v. Chicago, M. & St. P. Ry. Co., 175 U. S. 91 ; Little Rock & Ft. S. Ry. Co. 
v. Cravens, 57 Ark. 112, and note in 18 L. R. A. 527; Goddaed's Outlines of 
Bailments & Carriers § 268, and cases cited. But when a company does 
not contract in its character of common carrier, it has the same right to con- 
tract as other corporations or person's. A principal consideration for the 
license to build and maintain this mill, it was held, was the stipulation 
exempting the railroad from liability to the licensee from any such damages, 
and the public has no interest in the matter. Missouri K. & T. Ry. Co. of 
Texas v. Carter et al., 95 Tex. 461 ; Stephens v. Southzrn Pacific Co., 109 Cal. 
86; 29 L. R. A. 751 ; Express Co. Cases, 117 U. S. 1 ; Hartford Fire Ins. Co. 
v. Chicago, M. & St. P. Ry. Co., supra, and cases cited. Such a stipulation 
does not bind a stranger to the contract without notice, who lawfully stores 
his property in a warehouse, King v. Southern Pacific Co., 109 Cal. 96; but 
it does bind him if he had notice. Thomas v. Hannibal & St. Joseph Ry. Co., 
82 Mo. 538; Nolon v. Chicago & Alton Ry. Co., 23 Mo. App. 355. 

Sales — Defective Machinery — Extent of General Warranty. — Defend- 
ant Company, a manufacturer of farming machinery, sold a corn-husker to 
plaintiff, warranting it "to do good work, to be well made, of good material, 
and to be durable if used with proper care." Within a month after the pur- 
chase, defendant, while engaged in operating the machine, had his hand so 
mutilated through the breaking of a safety appliance, that amputation be- 
came necessary. In this action to recover for the injury, held, Bartlett, J., 
dissenting, that the warranty was only a general assurance of the serviceable- 
ness of the machine and that it did not cover personal injuries consequent 
upon a breach thereof. Birdsinger v. McCormick Harvesting Machine Com- 
pany, — N. Y. — , 76 N. E. Rep. 611. 

Three, possibly four, courses, are open to the courts in determining upon 
the extent of a manufacturer's liability for personal injuries resulting from 
defects in his goods, where the injured party is the vendee. First, they may 
as in the principal case, interpret the transaction strictly, and require the 
vendee to show an express warranty against injuries, if he is to recover con- 
sequent damages. While this is theoretically a safe rule, in practice it is 
almost sure to work in the interests of the great manufacturing concerns, 
whose printed warranties are apt to be framed to read well, but to favor the 
seller, and which appear incapable of change to the ordinary layman who 
buys the goods. Second, the courts may construe the express general war- 
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ranty of serviceableness usually given, as insuring against personal injuries, 
on the ground that the nature of the article sold is such that a vendee might 
reasonably have had in mind the probable danger to life and limb which a 
break-down would cause, and might, therefore, have regarded a warranty of 
durability as an agreement to indemnify him in case of personal injury. This 
rule was contended for in the dissenting opinion of Bartlett, J. Third, the 
law may raise a special warranty against personal injuries proximately re- 
sulting from defects ; see Mowbray v. Merry we other, L. R. 2 Q. B. 640. 
Fourth, it would seem that the question might be viewed from the stand- 
point of tort instead of contract, and the manufacturer held, either on the 
ground of fraud or negligence, for the injuries occasioned. The courts have 
taken this position where third persons, having no privity of contract with the 
manufacturer, have been- injured because of defects, and it would seem that 
the man who buys direct from the manufacturer ought to be in no worse 
position. See 4 Mich. Law Rev. 400. No cases have been found involving 
the exact conditions here disclosed, probably owing to the fact that the indis- 
position of the courts to award consequential damages has been well recog- 
nized. As bearing upon their general attitude as to strictness of interpre- 
tation see Jones v. Ross, 98 Ala. 448, 13 So. Rep. 319; Hoe v. Sanborn, 36 
N. Y. 98; and Jones v. George, 56 Tex. 149, 42 Am. Rep. 689; French v. 
Vining, 102 Mass. 132, 3 Am. Rep. 440; Swain v. Schieffelin, 134 N. Y. 471, 
18 L. R. A. 385; White v. Miller, 71 N. Y. 118, 27 Am. Rep. 13, for a more 
liberal view. 

Statute of Frauds — Contract for Exchange — Oral Authority of 
Agent. — Suit in Equity to enforce a written contract to exchange lands 
against the assignee of one of the original promisors. The contract was 
made and signed by agents acting under parol authority. Held, parol 
authority of agents entitled them to execute a written contract binding their 
principals to an exchange of lands. Hopper ct ux. v. McAUum (1906), — 
Miss. — , 40 So Rep. 2. 

There is no opinion in the case except a reference to Lobdell v. 
Mason, 71 Miss. 937, 15 So. 44, which is said to entirely control it. 
The facts in the Lobdell case are, however, somewhat different. Here an 
action at law for forcible entry and detainer was brought by the principal 
against a person in possession under a lease from an agent whom the plaintiff 
had orally authorized. The court held that the lease was good for the year 
and operated as a contract to lease for the rest of the term. Of course 
authority for the execution of a sealed instrument must be given by an 
instrument under seal, but the rule does not extend to matters where the 
agent must execute a writing, i. e., the authority need not be in writing unless 
the statute requires. Mechem, Outlines of Agency, § 65, and the Missis- 
sippi court in the Lobdell case holds that the requirement that an agent's 
authority to execute a contract must be in writing means "Contracts under 
and by virtue of which rights in land pass to and are vested in the party 
claiming thereunder, and which are usually spread upon the records under 
the recording acts as muniments of title." The court in the principal case 
must have argued that if an oral contract to lease would be enforced a con- 



